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| MEMORANDUM OF DECISION
ON COMPLAINT TO DETERMINE PRIORITY OF LIENS



DABROWSKI, ALBERT 8., Chief United States Bankruptcy Judge
. INTRODUCTION

i

‘ On May 1, 2008, Lombardo’s Ravioli Kitchen, Inc. (hereafter, the “Debtor”), a

(o]

Iosély-held Connecticut borporation engaged in the manufacture and sale of ravioli
products, commenced the instant bankruptcy case by filing a bankruptcy petition under
Chapter 11 of the Bankrupicy Code. The Chapter 11 case was converted to Chapter 7 on
May 11, 2009. The captiéned adversary proceeding, commenced on October 7, 2008,

doncerns a priority dispufe between two secured creditors, plaintiff Frank LaGalia

(hereafter, “LaGalia”) and defendant People's United Bank (hereafter, “People’s”), each
ith perfected security intérests in certain of the Debtor’s assets.
LaGalia and Peoplé’s (together, “the Parties”),requested that, in lieu of hoiding a
earing, the Court considér the matter “on the papers.” The Parties, on April 15, 2009,
i int!y filed a stipulation of facts and numerous documentary exhibits, including copies of
he rialevant notes and sec:urity agreements (and amendments and restatements thereof),
maﬁfpcing statements (and amendments thereto) filed with the Connecticut Secretary of

i

tat#-'s Office, and a subordination agreement. LaGalia and People’s filed memoranda of

aw in support of their respective positions and responses thereto. Upon considering the
undisputed facts and arguments of the Parties, and as explained hereafter, the Court

concludes that People’s security interest in the Debtor’s assets enjoys priority over that of

LaGalia. '

|

il. JURISDICTION

|
}
" The United States District Court for the District of Connecticut has jurisdiction over



i

the irjstant adversary proceeding by virtue of 28 U.S.C. § 1334(b); and this Court derives

QL aﬁthority to hear and determine this proceeding on reference from the District Court
pursﬂant to28U.S.C.§§1 57(a), (b)(1) and the District Court's General Order of Reference

dated September 21, 1984. This is a “core proceeding” pursuant to 28 U.S.C. §§

157(b)(2)(K).
| ll. FACTUAL BACKGROUND
As noted the relevarrwt fécts are und}sputed. See Undisputed Facts Regarding Frank
LaGé lia's Adversary Procéeding to Determine Priority (hereafter, the “Stipulation”), Doc.
ILD. No. 21. At the heart 6f the dispute and attached to the Stipulation are a series of
g ochents, all executed at a closing on July 20, 2008, by the Debtor, People’s, and Chef
Gusto, LLC (‘Chef Gusto’, |
< People’s granted th;e Debtor a line of credit with a $250,000 maximum (the “Line of
| Credit”); in conside}ation therefor, the Debtor signed a $250,000 note (the “Line of
Credit Note") and a security agreement (the “LOC Security Agreement”) giving
} People’s a securit;j interest in thé Debtor's existing and after-acquired assets.
(Stipulation §[ 5.)
People’s made two additional term loans to the Debtor in the amounts of
$1,436,000 and $289,000. In consideration therefor, the Debtor signed notes
(together the “Term ;Notes") for such amounts and a security agreement (the “Bank
Security Ag reemenf”) giving People’s a security interest in the Debtor’s existing and
after-acquired assefs. (Stipulation [ 6.)
The Debtor purchased substantially all the assets of Chef Gusto. In partial

consideration of thé purchase, the Debtor that day executed and delivered to Chef
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Gusto a $700,000 term note (the “Gusto Note”) and a security agreement (the
“Gusto Security Agteement”) giving Chef Gusto a security interest in the debtor's
furniture, fixtures and equipment. (Stipulation § 11.)

- ChefGusto also exc-;cuted and delivered to People’s a subordination agreement (the
*Subordination Agreement"). (Stipulation §f 13.)

People’s filed its ortginal financing statement, its UCC-1, on July 17, 2006, several |

|

clayd prior to the closing, and an amendment thereto on July 20, 2006. (Exh. U.)! Chef
GUSTO filed its original ﬁnancing statement on July 24, 2006. (Exh. M.) Chef Gusto
%ubst:equently assigned to‘LaGaIia, its manager, all of its rights and interests under the
Gusto Note, the Gusto Seeurity Agreement, and the Subordination Agreement; on March
24, 2008, Chef Gusto 1’iled an amendment to its financing statement to reflect the
Tsmgnment (Stipulation 1]1] 14, 15.)

i On November 27, 2006 the Debtor and People’s executed the Amended and
?estated Notes (the “Restated Notes”), modifying the Term Notes. The original Term Notes
i:rO\tlded for payments of interest-only for the first four months; the only change made by
the Restated Notes was to extend such period for an additional four months. The principal
amdunts, interest rates, and payment term remained the same as under the original Term
Noteis. '

| On July 31, 2007, F’eople’s loaned the Debtor an additional $150,000 (the “2007

Loan”). The Debtor signed a note (the “2007 Note") in the amount of $150,000 and an

t ,
" Attached to the Stipulation were numerous documents labeled Exhibits A through O and one document,
copies of People's UCC filings, which was not labeled. The Court refers to the unlabeled document as Exhibit
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amendment to the LOC Securlty Agreement to incorporate the terms of the 2007 Loan.

|
‘l IV DISCUSSION

A, ; Positions of the Parties

L Y

People’s advances"two arguments in support of its position that its interest in the
Debtor's assets is entitled to priority over LaGalia’s. First, People's contends that the terms
ofthe Subordination Ag reément unambiguously establish the priority of its security interest
as to each of the debts at issue. In addition, People’s avers that, regardless of the
provfsmns of the Subordmatlon Agreement, its security interest is entitied to priority over
ﬂ_aGJaha s based upon the .stralghtforward application of the provisions of Atrticle 9 of the
JJniform Commercial Codé.

LaGalia contends that People’s has priority only as to the $250,000 Line of Credit

Woan; that neither the Restated Loans nor the 2007 Loan are subordinated pursuant to the

Subbrdination Agreement.i

B. The Subordinatior; Agreement

The Subordinatioangreement defines the “Bank Loan” as “a term loan in the
prinéipal amount of $1,725,000 and a line of credit loan in the amount of $250,000 .
pursuant to a Loan and Sécurity Agreement and various other documents dated the date
hereof (the ‘Loan Documénts’).” (Exh. N at 1.). In the Subordination Agreement, the
parties agree that the Debtor's obligations to Chef Gusto are subordinated to the “Senior
Debt,” which is defined as follows:

| “Senior Debt’ means all indebtedness, liabilities, and obligations
whatsoever, of every kind and description, whenever and however arising,

absolute or contingent, due or to become due, now existing or hereafter
arising from, or in any way connected with any direct or indirect indebtedness




of Debtor to Bank pursuant to the Loan Documents and all other documents
executed and delivered in connection therewith, all of even date herewith,
including, without limitation, all principal and interest and any late and default
charges due and owing under the Bank Loan, together with all costs,
expenses, and attorney’s and other professional fees incurred in connection
with any action to collect said Bank Loan or to enforce or foreclose any
security agreement or other agreement securing said Bank Loan, including,
- but not limited to, the Loan Documents between Debtor and Bank of even
~ date herewith. '

(Exh. N, Subordination Ag:reementﬂ 1(b).)

Each of the parties, emphasizing different portions of the above-quoted provision,

1terFret the definition of Senior Debt as “clearly” supporting its position. LaGalia, focusing |
on “ipdebtedness . . . pursuant to the Loan Documents . . . of even date herewith,”
c.ontends that only the Line of Credit Loan is subordinated; that the obligations under the
Restated Notes and the 52007 Note are distinct from those under the original Loan
Documents and, as such, are not suberdinated. People’s claims that Senior Debt, defined
as “all indebtedness, Iiabilifieé, and obligations, . . . whenever and however arising . . . due
or to;,become due, now exiefing or hereafter arising from, or in any way connected with any

firect or indirect indebtedness . . . pursuant to the Loan Documents,” includes both the
|

o)

Fies€ated Loans and the 2007 Loan.

The Restated Notes clearly arise out of the original Term Loans. Except for
permitting the Debtor to meke four additional payments of interest only before starting to
amortize the principal, the Restated Notes are identical to the Term Notes. The principal
amounts, $1,436,000 and $289,000, are identical; the interest rates remained at prime plus
1 .5% (with a default rate oF b"rime plus 5%) and the final payments are due November 20,
?016 The Court finds that the Restated Notes, which reference the same underlying

indebtedness as the ougmal Term Notes, are well within the scope of the definition of
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Seniér Debt, as arising out of or connected to the indebtedness pursuant to the July 20,
2006 Loan Doéuménfs, and .tﬁat, undef tHe terms of the Subordination Agreement, such
debt has priority over the IflaGaIia loan.

On the contrary, the 2007 Loan is distinct from both the Term Loans and the Line
of Credit. People’s advanced an additional $150,000 and the Debtor signed a separate
Note therefor. Because thg; 2007 Note is éecured by the same collateral, People’s and the
Debtor amended the LOCfSecurity Agreement to include specific references to the 2007
Loar*f and its terms. Whethier being secured by the same collateral is sufficient to bring the
2007; Loan within the scope of the Subordination Agreement as a debt arising under or

connected to the July 20, éOOG Loan Documents, notwithstanding that the indebtedness

hereunder was distinct, is a question the Court need not reach in light of the alternative

—

rouhds, set forth hereinafter, for its conclusion that People’s has priority as to the 2007

0

Loan, as well as those incurred in 2006.

C. Article9 Priorities?

Under Article 9 of 'tr;e Uniform Commercial Code, codified in Connecticut at Conn.
GBen.g Stat. §42a-9-101 etiseq., the relative priority of creditors with perfected security

1terésts in the same collateral,? with limited exceptions not applicable hereto,® depends

on which creditor was theﬁrst to file its original financing statement, its UCC-1. See Conn.
Gen. Stat. §42a-9-322(a)(:|) ("Conflicting perfected security interests . . . rank according

to priority in time of filing or perfection. Priority dates from the earlier of the time a filing
ﬁ

People's security interest is somewhat more extensive than LaGalia’s in that it includes an interest in asset

ategpries in addition to the Debtor’s furniture, fixtures and equipment; however, People's security interest

h such additional asset categories is not at issue in this proceeding.

N

= 0

3 Neither party claims to have é purchase money security interest in the collateral.
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overing the collateral is first made or the security interest . . . is first perfected, if there is

Q

—

o period thereafter when there is neither filing nor perfection.”).

| @
* Documents jointly filed by the parties, attached as exhibits to the Stipulation, include
| ;

opiés of their original finéncing statements (their UCC-1's), and amendments thereto.
|

0

T'hoée documents clearly. indicate that People’s filed its original UCC-1 covering the
Debtor's assets on July 17 20086, several days prior to the closing on July 20, 2006. (Exh.

U.) Chef Gusto filed its UCC-1 on July 24, 2006, several days after the closing. In

1))

\ '
ccoirdance with § 9-322(a), a “pure race” statute, People’s, as the first to file, has priority

1Y)

S td any security interests it then has, or subsequently obtains, in the collateral. See

Q

:ond. Gen. Stat. §42a-9-322 cmt. 4 ex.1.

I

} People’s security afg'reements (both the LOC Security Agreement and the Bank

%ecu%rity Agreement) include after-acquired property clauses and future advances clauses
as pérmiﬁed under Conn. Gen. Stat. §42a-9-204. The future advances clauses of such
security agreements, unliké the Senior Debtdefinition of the Subordination Agreement, are
not Iifnited to future advantj:es arising out of the July 20, 2006 loans. The future advances
clause of the LOC Security Agreement? states:

Obligations Secured. The grant of the security interest herein by the
Debtor to the Secured Party shall secure the payment and performance of
all liabilities and obligations now or hereafter owing from the Debtor to the
Secured Party of whatever kind or nature, whether or not currently
' contemplated at the time of this Agreement, whether such obligations be
direct or indirect, absolute or contingent or due or to become due . . . (the
“Obligations,” as defined in Paragraph 2® herein. . .).

(EExh.B 1 1(c).)
| X

4 | The provisions of the Bank Security Agreement are similar.
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The definition of “Obligations” states:

“Obligatiohé”;hall mean the Loan and any and all other advances

made hereunder . , . and any and all other liabilities and obligations of
1 whatever nature of Debtor to Secured Party, no matter how or when arising
| and whether under this Agreement . . . or under any other agreements,

guarantees, letters of credit . . . instruments or documents, past, present or
future, and the amount due on any notes or other obligations of Debtor given
to, received by or held by Secured Party . . . for or on account of any of the
foregoing, whether, in each case, direct or indirect, absolute or contingent,
due or to become due, now existing or hereafter arising.

r
€

(Exh. B 7 20.)
\ Regardless of whethér the 2007 Loan arose out of or was in any way connected to
T:the July 20, 2006 Loan Do’cuments or was entirely separate therefrom, it is clearly within
the scope of the future advances clauses of People's security agreements. People’s
security interest, thereforei, secures the 2007 Loan, as well as the Line of Credit and the
Term Loan. Moreover, thefpriority of People’s security interest is determined from the date
qf its original UCC-1 filing Sn July 17, 20086, regardless of the dates on which the advances
V\éere actually made. |

Under a proper r%éading of thé first-to-file-or-perfect rule of Section

9-322(a)(1) ... itis abundantly clear that the time when an advance is made

plays no role in determining priorities among conflicting security interests ...

Thus, a secured party takes subject to all advances [past and future} secured
by a competing security interest having priority under Section 9-322(a)(1).

Conn. Gen. Stat. §42a-9-323 cmt. 3 (emphasis added): see also id. ex. 1.
| V. CONCLUSION
In accordance with the foregoing discussion, the Court concludes that People's
ecurity interest in the Debtor’s assets has priority, as to all indebtedness of the Debtor to

eo[PIe’s, over that of LaGalia. A separate Judgment consistent with this Memorandum



1
'

f
f chision shall issue thig same date.

(o]

(w ]

\
ated: October 8, 2009

‘r
|
i
I
{
¢
it
}
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BY THE COURT

Albert S, Dabrowski
Chief United States Bankruptey Judge
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| JUDGMENT

This adversary proceeding having come on for trial on a stipulated factual record,
the Ceurt having received end reviewed the evidence submitted on a stipulated basis, and
the ar%guments of the parties; and the Court having this day issued its Memorandum of
Decisfon on Complaint to Determine Priority of Liens, in accordance with which it is
ORDERED that judgment shall enter in this adversary proceeding in favor of the
Defen%dant, People’s United Bank — People’s security interest in the Debtor's assets has
pr oritil, as to all indebtedness of the Debtor to People’s, over that of the Plaintiff Frank

LaGalia.

Dated: October 8, 2009 BY THE COURT

i

Albert §, I;al)mwski
Chiel United States Bankruptey Judge




